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of which is paid for, or even subscribed. It would put in the 
treasury of every corporation when organized a cash fund with 
which to meet its obligations and would thus protect those deal- 
ing with it. Furthermore, if this requirement were made a con- 
dition precedent to the existence of the corporation, the officers 
of an attempted corporation which neglected to comply with this 
law would be personally liable on the breach of their implied 
warranty of their authority to contract for an existing corporation 
for the amount of the debts which they contracted in the corporate 
name. 

G. C. D. 

Criminal Law: Larceny: Theft of Goods by One En- 
trusted With Their Custody. — People v. Dye 1 affords an illus- 
tration of the unnatural and strained development of the common 
law in regard to the crime of larceny. The defendant in the prin- 
cipal case was the keeper of a hygienic institute. The complain- 
ing witness went to this institution to take a steam bath in order 
to be relieved of a cold, but instead was relieved of his money, 
which was taken by the defendant from the pockets of his clothes. 
The clothes had been hung by the defendant or his attendant upon 
hooks provided for that purpose in the dressing room, the de- 
fendant knowing that there was money in the pockets. The com- 
plainant testified that he expected the defendant to keep the money 
and clothing safely. The defendant was convicted of larceny and 
the conviction was affirmed despite his strenuous objections that 
he was not a thief but an embezzler. The court held that the 
evidence justified the jury in finding that the defendant had only 
the care and custody of the clothes and the money but not the 
possession, and so the act would be larceny. 

The problem presented to the court is not easily solved, for 
in the whole theory of the law no conception is more difficult 
than possession. Because it involves a corporeal and a mental 
element, a holding and an intent to hold, situations frequently 
arise falling without the defined bounds, despite the learned defi- 
nitions of eminent theorists. The servant who holds goods has 
actual physical control but not possession for he has only the 
intent to exclude others in the protection of his master's posses- 
sion. Lost goods are deemed to be possessed by the loser until 
found, although all hope of finding has been abandoned. Though 
physical control and intent to hold are both lacking, possession 
remains. In the principal case, the defendant's claim of posses- 
sion is based upon the fact that the clothes are hung upon the walls 
of his establishment. But he had only the intent to protect and 
not to hold the clothes hung up in the public dressing room. The 
owner of the clothes relied on the keeper to care for them, but 
had not the intention of yielding up his possession. The problem 

1 (Dec. 14, 1915), 21 Cal. App. Dec. 842, 154 Pac. 875. 
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presented is made more complex by the frequent careless use of 
terms by courts deciding that a liability or duty has been created 
by contract, even though no bailment is created. To determine 
the extent of the liability they have sometimes needlessly used 
the words bailment or possession. 2 It has, however, been many 
times decided that when proprietors of restaurants or other public 
places provide hooks or racks for the convenience of their patrons, 
they do not assume possession, for they have neither the intent 
nor the physical control necessary. 3 

It was also decided in the principal case that the evidence justi- 
fied the jury in finding the existence of an intent to take the 
money at the time the clothes were entrusted to the defendant, 
which could well be inferred from his subsequent acts. This 
intent to steal existing when the defendant received the goods, 
even if he be treated as a bailee, made his act larceny. 4 

At common law larceny was the taking and carrying away by 
trespass of the personal property of another with a felonious in- 
tent to deprive him of his ownership. 5 To constitute larceny there 
had to be a trespass in the original taking, 6 a violation of the 
possession of the owner or lawful holder of the goods. So if one 
had acquired lawful possession, he could not thereafter be guilty 
of larceny. 7 There being no punishment for a breach of trust, 
bailees could freely embezzle goods entrusted to them, subject 
only to a civil liability. To meet this absurd state of affairs, 
courts did not hesitate, after need for punishing delinquent bailees 
was demonstrated, to find technical violations of the law. One 
step was to make the taking by a bailee with an intent to steal 
existing at the time the goods were received, a trespass upon the 
bailor's possession. The evil intent of the bailee so acted upon 
the bailor as to coerce him into involuntarily yielding possession. 
This technical trespass justified them in calling such an act larceny. 

The doctrine of breaking the bulk came as an earlier abortive 
development of the law. A common carrier who opened a pack- 
age entrusted to him and took away any of the goods to his own 
use, animo furandi, was guilty of larceny, although if he took 
away and converted the whole it would be no crime. 8 This dis- 

2 Bird v. Everard (1893), 4 Misc. Rep. 104, 23 N. Y. Supp. 1008. 

3 Pattison v. Hammerstein (1896), 17 Misc. Rep. 375, 39 N. Y. 
Supp. 1039. 

* Rex v. Pear (1779), 1 Leach's C. C. 213; People v. Smith (1863), 
23 Cal. 280; Commonwealth v. Barry (1878), 124 Mass. 325; Smith v. 
People (1873), 53 N. Y. Ill; People v. Roe(1884), 66 Cal. 423; Flohr v. 
Oklahoma (1904), 14 Okl. 477, 78 Pac. 565. 

5 Regina v. Holloway (1849), 3 Cox C. C. 241; 2 Bishop's New 
Criminal Law, § 758. 

8 Loomis v. People (1876), 67 N. Y. 322. 

'Regina v. Hey (1849), 3 Cox C. C. 582. 

s Carrier's Case, Year Book 1473, 13 Ed. IV. p. 9, 1. 5; Nichols v. 
People (1858), 17 N. Y. 114; State v. Fairclough (1860), 29 Conn. 47, 
76 Am. Dec. 590. 
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tinction, artificial and subtle, was extended to any bailee or per- 
son entrusted with the possession of goods. 9 Authorities attempt 
to justify this rule by reasoning that the bailee is entrusted with 
the whole, and when he breaks the bulk, he determines the privity 
of contract and trust relationship. 10 Yet if he succeeded in ap- 
propriating any part of the goods without physically disturbing 
the original package, as sheep from a flock, or loose casks, it 
would not be larceny. 11 Under this doctrine the conviction of 
the defendant in the principal case might be justified upon the 
theory that he had possession of the clothes but not of the money 
therein, in accordance with the view of Choke 12 "that the bales 
only and not the contents were delivered, and therefore a taking of 
the contents was a taking from the owner's possession," and hence 
a trespass. 

The latter is the prevailing view which has been carried to 
extreme, if not absurd, lengths. 13 A warehouseman taking all the 
wheat from sacks left in his care, committed larceny because he 
failed to carry off the sacks. 14 Bailees of letters or trunks were 
criminals when they took the contents thereof, but no crime was 
committed if they took the whole. 15 The bailee received only the 
empty shell, the valuable contents either by legal magic or con- 
struction, had flitted from the bailee's hands. 

This doctrine still survives and is vigorously applied 16 after 
all necessity for such fictions has ceased to exist. Embezzlement 
statutes have now made ample provision for the punishment of 
breaches of trust, 17 and such an antiquated doctrine should be arbi- 
trarily discarded especially since district attorneys may now charge 
two or more different offenses arising from one act in the same in- 
dictment, and need not elect before or at trial between the different 
offenses set forth. 18 If the evidence justifies conviction on any 
count, such conviction may be had. Under this code provision 
the prosecuting attorney may, without fear of reversal, charge as 
many offenses as the commission of the act may involve, and he 
need no longer charge one crime and seek to bring the act within 
it by means of technical absurdities. 

M. D. S. 



"Regina v. Jenkins (1839), 9 Car. & Payne 38, 38 Eng. C. L. 27. 

10 Commonwealth v. Brown (1808), 4 Mass. 580. 

"Rex v. Riley (1826), Jebb's C. C. 51; Rex v. Maddox (1805), R. 
& Ry. C. C. 92. 

12 Carrier's Case, supra, n. 8. 

"Rex v. Brazier (1817), R. & Ry. C. C. 337. 

14 6 Harvard Law Rev. 250, "Borderland of Larceny". 

« Regina v. Glass (1847), 1 Den. C. C. 215; Rex v. Jones (1835), 7 
Car. & Payne 151. 

"People v. Montarial (1898), 120 Cal. 691, 53 Pac. 355; State v. 
Ruffin (1913), 164 N. C. 416, 79 S. E. 417. 

"Cal. Pen. Code, § 514. 

18 Cal. Pen. Code, § 954. 



